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DANGEROUS SEXUAL OFFENDERS AMENDMENT BILL 2011 

Second Reading 

Resumed from 22 February. 

MR J.R. QUIGLEY (Mindarie) [12.53 pm]: The opposition will support the Dangerous Sexual Offenders 
Amendment Bill 2011, as explained to the chamber by the Attorney General last evening, as it seeks to facilitate 
the presentation before the Supreme Court of a person who is subject to an order. There is currently no easy or 
convenient process for doing that. The bill, as explained by the Attorney General, also provides for the person, 
once back before the court, to be either admitted to bail or detained in custody. We support the government’s 
moves in this direction to give a proper legislative and efficient basis for bringing back before the court people 
who are the subject of an order. The opposition believes the amendments to the Dangerous Sexual Offenders Act 
include a very important provision; that is, of course, the creation of an offence punishable by two years’ 
imprisonment for a breach of the supervision order to which the person is or may be subject. 

The alternative to this was to go before the Supreme Court and seek either the re-incarceration of the person or 
an extension and variation of the order. In the latter case there was no easy way for law enforcement officers to 
bring the person before the Supreme Court, in the sense that a breach of the order itself per se was not an 
offence. It was arguable that under one section of the Criminal Code, breaches of Supreme Court orders could be 
dealt with but there was no clear-cut, easy way to bring them forward. For example, a person who had 
committed sexual assaults while affected by alcohol and who had been ordered to refrain from possessing or 
imbibing alcohol, or both, might have committed a relatively minor breach. If that person’s mother or parents 
were genuinely having a party and had their son assisting in the transportation of liquor back to the house, it 
would be a very concerning breach, given that the person was ordered not to have anything to do with alcohol 
because of the very dangerous consequences for victims in the community. Apart from going back to the 
Supreme Court and seeking re-incarceration of the person, who would be no longer supervised in the 
community, there was no quick and efficient way of dealing with the behaviour. Now, of course, under the 
proposed amendments, the police will be able to arrest the person for the offence on reasonable suspicion of 
there being a breach of the order. Once arrested, of course, the presumption of innocence still runs until 
conviction. 

The question then becomes what to do with the person prior to conviction. For a person detained under section 5 
of the Dangerous Sexual Offenders Act, as it stands, the Bail Act does not apply. That would have the 
consequence that a person charged with an offence could not be considered for bail. That would be unique in 
Western Australia. As we have recently seen, even people charged with any offence involving murder can apply 
for consideration to be released on bail pending determination of the charge. Section 5 of the act as it stands, of 
course, is quite a sensible section, as it seeks to control people who have actually served their sentence but who 
still present an ongoing and potent danger to the community. Bail would be totally inappropriate as a 
consideration for people in that class, but now that they will be charged with an offence, we support the 
government’s amendment to allow those people to be at least considered for bail.  

I will just jump ahead a little in my contribution. During proceedings in the Supreme Court the court has the 
power to release a person on bail once the proceedings are initiated. However, as I understand the amendment, it 
will be only in exceptional circumstances that the court could grant bail during the currency of a proceeding. 
This concerns me because we are not dealing with new chums; we are dealing with Supreme Court justices who 
would apply the normal principles that appertain to any bail application during the proceeding. I always have 
difficulty with the concept of throwing a further caveat upon the justices’ decisions—that they can only grant 
bail in an exceptional circumstance. I look forward to hearing from the government during consideration in detail 
about why it has put this extra bar in place, this extra constraint, as we would have thought the justices could be 
trusted to exercise their discretion in the community interest, bearing in mind that section 4 of the Dangerous 
Sexual Offenders Act states — 

The objects of this Act are — 

(a) to provide for the detention in custody or the supervision of persons of a particular class to 
ensure adequate protection of the community; and 

This, of course, deals with detaining offenders in custody after they have served their term. Section 4 also 
states — 

(b) to provide for continuing control, care, or treatment, of persons of a particular class. 
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I will spend a little time on section 4(b) because this legislation was introduced for the protection of the 
community when the Labor Party was in government. It is really the detention of people who have, as I said, 
served their full punishment, so why is it just, and on what basis do we continue to incarcerate them? 

I will tell the house a story from practice that was chilling. In legal practice I was required to visit a dangerous 
sex offender, prior to this legislation, in custody in another state who was in an institution that predominantly 
dealt with dangerous sex offenders and who was on the program there. Although it was not relevant to the case 
and was really of my own interest, I asked this chap—I think he was in to eight years of a 12-year sentence—
what of the programs and what change in his behaviour has incarceration brought about? What attitudinal change 
and behavioural change had this incarceration brought about? It was a lengthy incarceration; he had been there 
for over eight years. He said that it had temporarily raised the age of his sexual partners to 18 years because they 
were the youngest in the prison. It just sent a chill down my back to hear a prisoner say “temporarily raised the 
age”. I went on to ask this person what would happen, what his intention was and what his plans upon release 
were. He disturbingly informed me that upon release he intended to travel to the Netherlands to continue 
paedophilia practices with young children because he had adjudged that in the Netherlands, for whatever 
reason—perhaps the risk of apprehension was lower—the punishment was lower. I do not know whether that is 
true and I do not want to slur the Netherlands—I cannot imagine it to be so—but he was already casting his eye 
around for an international destination that gave him the best chance of re-engaging with children of another 
nation. In fact, he said chillingly to me, “If they’re eight, it’s too late.” What a dreadful thing.  

Therefore, one of the very important provisions of the amendment bill brought before the house today is to 
clarify the definition of community, as set out in clause 4. It will ensure that the courts clearly understand that 
when they take into account and balance the competing interests of the protection of the community as against 
the offender’s right to be released after sentence, and when the court addresses the protection of the community, 
it should not only regard that as the Western Australian community or indeed the Australian community, but also 
recognise that we have international obligations to be a good world citizen and that the courts should take into 
account what the intention of the offender is, as far as can be determined. If that intention after release is to 
perhaps transgress with children of another country, that is something of the utmost concern to us here in 
Western Australia, and we support the government’s move in this regard. Of course, it is not unique to this 
Parliament that we are concerned with what our citizens do in other jurisdictions: to travel to another country for 
the purposes of the sexual exploitation of children is also an offence against Australian law as passed by the 
federal Parliament. 

If I could just return, however, to section 4 of the principal act, the objects of the act are not only in relation to 
the ongoing supervision of persons, as subsection (b) states the objects of the act are — 

to provide for continuing control, care, or treatment, of persons of a particular class. 

I think that this arose in the Supreme Court last year in a case before His Honour Justice McKechnie, and it has 
happened in other cases. Offenders have approached members of the opposition directly on tours of prisons; I 
know that they approached our former spokesperson for corrective services, the member for Warnbro. 
Sometimes court orders include the requirement to undertake treatment programs within the prison, and, indeed, 
as a generality they do. However, the problem is that there appears within the prison system to be insufficient 
capacity to provide these treatment programs to every dangerous sex offender. Therefore, we are in a bit of a 
catch-22 situation, as are the prisoners themselves and the courts, because a requirement of the order is that 
offenders submit to the treatment programs but within the prison system, despite their best efforts to get on the 
program, there is insufficient capacity to offer them the program. I am sure that not all the offenders are as 
hardened as the offender I spoke to, who said that the only effect of incarceration for him was that we 
temporarily raised the age of his sexual partners. There is a spectrum of offending, and it can be young people 
who have offended early in life in a serious way, but we remain, as a Parliament and as a community, somewhat 
optimistic about our capacity to redirect their minds away from the dreadful practices that they have engaged in. 

Central to the whole structure of this is that while these sexual offenders are incarcerated, they should be 
receiving treatment. That is our only hope as a community, but it is also the catch 22, because we are told that 
the cost of incarcerating them is in the order of $100 000 per annum. Without successfully completing the 
treatment program, there is little likelihood of release for some of them, which then just commits the taxpayer to 
maintaining these wretches at a cost of $100 000 per annum. We will be very interested to hear during 
consideration in detail where we are up to in the treatment program and the availability of the program for all 
people who are classified under this legislation as dangerous sexual offenders. That is crucial to the whole thing, 
because it does not matter when we release them; if they have not been subject to treatment, the prospect of them 
reoffending, whether in this jurisdiction or overseas, will be significantly higher. They will not wake up one 
morning and, of their own volition, say that it is time to stop offending. I do not think it works that way; I have 
never seen it work that way. 
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The opposition understands that this is urgent priority legislation. In the past, we have called for the holes to be 
plugged in the head legislation—the Dangerous Sexual Offenders Act 2006. These are very important legislative 
amendments, and they have the full support of the opposition. As I have said, we do not want to spend a lot of 
time in consideration in detail, but we are vitally interested to find out why it is that we have this new level of 
consideration when giving bail. I understand—I am sure that the Attorney General understands also—that the 
same test of exceptional circumstance is applied in situations in which a person applies for bail after a jury’s 
verdict of conviction, but before the final determination of an appeal, so there is some precedent, but here we are 
dealing with people who have been convicted, served their term, and are now back before the court on 
reconsideration of the supervision order. Why this extra step; what are the treatment programs; and, in particular, 
what is the availability of treatment programs? It would appear from cases referred to in the Supreme Court last 
year that there is some difficulty with all the offenders who fall within this class being admitted to the treatment 
program. The opposition thinks that that is a very serious step, and we would like to find out what steps the 
department is taking to remedy that situation, insofar as it sees it to exist. 

The opposition of course supports the added protections now being offered to the two psychiatrists who, under 
this legislation, will be required to give opinions about the propensity for reoffending of the person who is 
subject to the order. Although departmental people are protected, it is important for that protection to be 
extended to the consultant psychiatrists as well. 

Those are all the comments I have to contribute to the second reading debate. We commend the legislation to the 
chamber. 

MR M. McGOWAN (Rockingham) [1.16 pm]: I was the victim of a subterfuge by the Attorney General—he 
wooed me over there on the basis that I would not speak! 

I rise to say just a few words about this legislation. I listened to most of what the member for Mindarie had to 
say, and I think he raised a number of good points. The most important aspect of this legislation, as far as I can 
tell, is that it changes the original grounds of the dangerous sexual offenders legislation to take account of the 
dangers posed by dangerous sexual offenders to people outside this jurisdiction, or at least to clarify that.  

I recall the genesis of the original legislation; in 2005, when I was a cabinet minister of the former government, 
the then Attorney General brought in a cabinet submission to put in place legislation similar to the legislation in 
place in Queensland. There was a serial sexual offender in Queensland, whose name now escapes me; he was 
quite well known. His name may have been Fardon. He was a serious and repeat sexual offender, and while he 
was in prison, after having served almost all of a long period of incarceration without parole, he quite openly 
stated to fellow prisoners and guards that, upon his release from prison, he would go out and commit sexual acts 
against minors. He said that that was what he was going to do, and that there was absolutely nothing anyone 
could do to stop him, and from his demeanour and attitude, people believed him. As I said, he was in jail for a 
long time without parole, and I do not think he participated in any sexual offender programs. He was quite clear 
about what he was going to do, but what he did not realise was that the Parliament in Queensland could take 
some action against him. The Beattie government, in the early 2000s—perhaps 2002 or 2003—passed legislation 
like this; it was the original version of this legislation. The legislation provided that if someone expressed intent 
in the manner in which Fardon did, there was a prospect, upon application to a court, for that person to be 
retained in imprisonment. 

When you think about it, it is quite an extreme law. Under this law, a prisoner may be imprisoned for a longer 
period than the original sentence—not based upon an appeal, and not based upon the committing of another 
offence, but based upon the view of the authorities that the prisoner might commit another offence. As I said, it 
is quite an extreme law. In a way, it should be used judiciously and it should be used in cases in which there is a 
genuine belief that someone is likely to carry out an act of that nature.  

Queensland passed the legislation. It came to the attention of the Gallop government, which committed to 
passing similar legislation, and in late 2005 the original version of this legislation was passed. I am unaware of 
how many people have been kept in prison for a longer period than their original sentence of imprisonment but it 
might be a few in this state. Certainly, and hopefully, it has prevented other cases of sexual offending against 
minors or sexual offending in general. Some of the people who are in prison who evince an intention to commit 
these sorts of offences are quite damaged and sick people. To protect society against an evinced intention to 
commit the offence again is a reasonable and worthwhile thing for Parliament to have done back in 2005. I am 
sure that people have not been victims of a sexual offence based upon it.  

As I said, it is a pretty harsh law by western civilisation standards. This legislation broadens it slightly to say that 
the community that might be impacted by the individual could be broader than just the Western Australian 
community. If an individual in jail was evincing an intention to go to the Netherlands, Asia or wherever when 
they get out of prison to commit sexual offences against other people—a minor or an adult—that can be 
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considered by a court in deciding whether to retain that person in imprisonment. That broadens it very slightly 
but it does broaden it and it means that people in other countries can be protected from these individuals as well 
as those people in Australia. If we think about it, if someone has evinced an intention to go to another country 
and commit a sexual offence, there is a prospect that they may do the same thing in this country. The Attorney 
General is proposing a worthwhile change to the law, even if it is just a clarification. Would an individual who 
evinced an intention to commit an offence in another country be liable to being kept in prison under the law as it 
stood before this amendment bill? I would say probably but I think this bill clarifies the situation to some degree 
for the courts so they can take account of what might happen in another country.  

I suppose on that basis, I am supportive of the legislation. I said earlier in another debate that I did not think the 
opposition would unduly hinder it, but we need to have these debates so that if there is any failure or 
misunderstanding or anything in the act that perhaps requires greater examination, we can do that. I suspect that 
this law will pass today or tomorrow and I am sure it will be in place in time for whatever events might transpire 
in the future. That is a good thing for members of Parliament working together to have achieved. I look forward 
to hearing the Attorney General’s response.  

MR C.C. PORTER (Bateman — Attorney General) [1.23 pm] — in reply: I thank the two members for their 
contributions and their cooperation in the passage of the Dangerous Sexual Offenders Amendment Bill 2011 
through Parliament. I will commence with the matters raised by the member for Rockingham. He is quite right; 
this is a seriously questionable piece of legislation. As a lawyer, I cannot say that I have any great love for this 
legislation. It is legislation that represents a significant evil in the processes that it puts in place when we 
compare those processes to the rules that we have had on the end of a term of finite imprisonment for hundreds 
of years in common law countries. However, if this legislation is a great evil, it is also, at the moment at least, a 
great necessary evil. Unfortunately, there are a very limited number of offenders in this jurisdiction. The member 
for Mindarie gave some sort of qualitative description of individuals of this ilk whom he has encountered whom 
we know as a matter of good judgement if released at the end of their finite term are likely to reoffend in the 
same way that they have offended in the past.  

As a matter of interest, my recollection—I do not want to mislead the house so I will put these in general 
terms—is that there have been about 30 or 33-odd applications to have an individual in this jurisdiction declared 
a dangerous sexual offender. In about half of those applications the result has been that the person has been 
imprisoned beyond their finite term with a review period that accompanies that ongoing imprisonment. In about 
the other half of the occasions in which the application has been made before the court, the individual has been 
released but under a very, very strict series of conditions, including program requirements. In one case I recall—
Mr McGarry, I think—there were in excess of 30-odd conditions upon his release. The strike rate on these 
applications is about half of the applications have resulted in continuing detention with regular reviews while 
about the other half have resulted in the individual being released into the community, but under a program of 
supervision and order requirements nothing like any other individual is subject to in the wider community at 
large.  

When I say that this is very ugly legislation, two cases spring to my mind. The member for Rockingham 
mentioned one, which is the case of Fardon. I seem to recall that Fardon was the New South Wales case and 
Tillman was the Queensland case. It may well have been that Fardon was the progenitor of this legislation 
originally. What is most interesting about the cases of both Fardon and Tillman is that in each instance the 
offender who was subject to the dangerous sex offender application under the relevant legislation in those 
jurisdictions made a submission to the United Nations Commission on Human Rights based on the International 
Covenant on Civil and Political Rights and argued that their continuing detention was a breach of their human 
rights. The United Nations Commission on Human Rights agreed in both instances and sent a communiqué to 
Australia saying that because it is a signatory to the International Covenant on Civil and Political Rights and it is 
now in breach of that covenant, what should it do about that? It offered some suggestions to the jurisdictions in 
question. Interestingly enough, at least in the former case of Fardon, very similar issues were articulated before 
the High Court as to whether this represented some fundamental breach of Australian common law principles 
that we might usefully describe as principles going to individuals’ rights. The High Court came to a quite 
different view to the United Nations Commission on Human Rights and said that it was not. One of the key 
issues that was alive in both the United Nations Commission on Human Rights decision and the High Court 
decision was the appropriateness in criminal proceedings of predictive analysis, which is to say that what 
happens with dangerous sex offender applications is that the court is called upon to make a determination: if this 
person is released from incarceration, what are they going to do and what is the level of likelihood of their 
reoffending? Fundamental to the breach of human rights that was alleged by Fardon and Tillman, they argued 
that that type of predictive analysis in the sentencing regime was, firstly, improper and, secondly, represented a 
secondary sentence of imprisonment levied on top of the first. The High Court took a different view, and, in 
essence, said that that kind of predictive analysis is appropriate in proceedings, both criminal and civil, and it 
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happens quite often and all the time; indeed, the High Court found that the sentencing process itself is largely 
predictive or at least has a substantial predictive element because in assessing the need for general deterrents, but 
particularly personal deterrents—deterrent factors personal to the offender—judges have to determine what they 
think is the risk of that person engaging in similar conduct in the near future and therefore the need to protect the 
community.  

It is a slight digression to the purpose of this bill but it puts on record that this is very ugly legislation. It is 
legislation that represents in the context of basic common law principles something of an evil, perhaps even a 
great evil, but at the moment it is a necessary great evil to protect individual members of our community. The 
types of offenders who have been detained on an ongoing basis pursuant to this legislation have records of a 
level of horrendous application of their particular wills in the community which, frankly, are amazing even to 
people in criminal law who come across these types of situations from time to time. It is necessary legislation. 
This legislation is meant to close what have been described as loopholes. The member for Rockingham asked 
whether it was the case that present provisions of the act meant that it may be that a court can take into account a 
potential dangerous sex offender’s potential behaviour overseas. I agree with the member for Rockingham that 
there is some doubt whether or not that could already be taken into account. The best advice available to us is 
that there is enough doubt that that should be made certain, particularly with certain individuals in the system 
whom we think represent a potential risk to overseas jurisdictions in the future. We want to make that quite 
certain. 

The issue of the dangerous sex offender who is in the community and who breaches his order arises with some 
degree of regularity. The orders are so deep and have so many conditions to them because they are set with such 
a high standard that there is a tendency for dangerous sex offenders, because of the people they are and the 
behaviours that they exhibit, to break those orders. The situation arose out of a decision in the state of Western 
Australia in the case of O’Rourke last year that essentially revolved around section 178 of the Criminal Code. 
The effect of the decision in that case was to say that section 178 was no longer permitted to be used to deal with 
offenders who breached supervision orders, and as a consequence the only situation in which the state could 
detain an offender who breached a supervision order was when it could be demonstrated that their risk of 
offending had increased. That is not always simple. For instance, one of the orders I have seen that attaches to a 
dangerous sex offender is that they not go out after a certain curfew or not come into contact with a person under 
the age of 17 years. In some instances, people have broken those orders in ways which appear benign but which 
are nevertheless breaking the order. Members could imagine that every time a person goes through a Chicken 
Treat drive-through or a mobile phone shop, they are likely to have contact with a 17-year-old. These orders can 
and are broken on occasions. The prosecuting authorities can show they have been broken, but to show that the 
breach represents an elevated risk of their reoffending is not always easy to do. There appears to be a general 
sentiment in the community, in instances where a dangerous sex offender released into the community breaches 
the terms of their order, even in a way that is apparently benign, that the order should be strictly observed and 
that person should be immediately returned to custody. My personal view, having seen the types of people who 
are subject to these orders, is that erring on the side of safety is appropriate in these circumstances.  

I might now try to address two issues that have arisen through the member for Mindarie’s input and that perhaps 
may obviate the need to go into consideration in detail. The first of those was the availability of programs for 
individuals who are subject to dangerous sex offender applications. I recall the court hearing to which the 
member for Mindarie referred. No longer being Minister for Corrective Services, my focus on this is not quite as 
sharp as it was two months ago, but my recollection is that those 30 to 33 offenders who are subject to these 
types of orders are given absolute priority for the programs that are available in prison. Again, without 
misleading the house, I can only be general in saying that it is my understanding that the overwhelming majority 
of those are either in a program, have completed a program or are scheduled for a program in the near future. 
The difficulty that often arises in this area is with sexual offenders who are deniers. One of the areas in which the 
court has made significant criticism of the department—I am not entirely certain whether this criticism is entirely 
fair, although it is a debate that we need to have—is whether or not individuals in custody who have committed 
serious sexual offences but who deny ever having committed the offences are suitable for what are very lengthy 
and costly programs—in the vicinity of a six-month program. The jury is out on the efficacy of those programs 
and how they are helpful for someone who denies ever having committed the offence.  

Mr P. Papalia: Did you cut the funding before you got the results?  

Mr C.C. PORTER: No; that program is still being run at basically the same level that it was under your 
government.  

Mr P. Papalia: They are still doing it?  

Mr C.C. PORTER: I was not inclined, when we were directing funds, to increase that program when we 
increased others. The unfortunate fact is that inside any limited budget, a program that takes six months for 
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intensive treatment on a one-on-one basis of a person who denies a sexual offence represents money that could 
be spent much more broadly across the system in employment programs, violence management programs, and 
programs for Indigenous offenders and matters of that nature. We have to reach a decision, at least in the 
department, whether or not that program is, in the long run, worth the effort. I do not know what the answer to 
that is.  

Mr P. Papalia: Versus the alternative, which is no treatment, and they go into society untreated?  

Mr C.C. PORTER: Indeed. In the situation that we are talking about here, it is not uncommon to find instances 
in which a natural father or a stepdad is accused of digital penetration of a daughter or stepdaughter; that is, an 
oath-on-oath trial where sometimes there is a conviction and sometimes there is not—more often than not, there 
is not—and, if convicted, that person consistently denies ever having committed the offence.  

Mr P. Papalia: But that is not what this legislation is referring to, and the Attorney suggested there are some 
people that this legislation is referring to who are deniers.  

Mr C.C. PORTER: That is a good point. My understanding is there might be some people who fall into this 
category of deniers, but overwhelmingly the people in this category are not sexual offender deniers because their 
criminal record is so bad over such a long time and their offences so obvious—for instance, the Narkles of this 
category—that if they were a denier, such denial would be objectively ridiculous. It still makes them very 
difficult to treat, but the treatment of these 33-odd people does not suffer from the same problems as the 
treatment of sex offence deniers. I can at a later stage get better data for the member for Mindarie, but the 
department gives absolute priority to these individuals. These individuals might also receive one set of treatment 
and then have a further set of treatment or be waiting for a further set of treatment, and often the treatment is 
ongoing. It might be the case that a dangerous sex offender who is subject to an application is declared, released 
into the community and then breaches and is sent back to prison, and has to undergo another program. It is an 
ongoing process. I was certainly content in my time as Minister for Corrective Services that these individuals 
were getting absolute priority attention in program delivery. In fact, we went through all the applicants under the 
DSO regime, and to the satisfaction of the minister they were either in a program, had done a program or were 
scheduled for a program. There will always be individual dangerous sex offenders that we cannot deliver a 
program to for a number of reasons. One of those reasons might be that they are simply too dangerous for us in 
good conscience to allow our staff to go near or around. Those are still a minority, even of this very dangerous 
minority. I hope that goes some way to say that I am aware of the problem, and, at least at the ministerial level, 
there is a focus on that problem and these people are given absolute priority, as it seems a wise expenditure of 
resources.  

The second issue raised by the member for Mindarie—in truth, the member helpfully answered it himself is: why 
is it, in the bail considerations for this group, that we have mirrored the test that exists for bail pending appeal 
and put in that practice a layer of making it an exception and, if you like, somewhat narrowed the discretion of 
the judge? My recollection is that on a normal application for bail there is a list of matters that has to be 
considered. If there are two that are enlivened, then a presumption is against the granting of bail. If there is only 
one that is enlivened and the discretion is enlarged, we could have followed that regime. Instead we followed the 
slightly more stringent regime, which is exceptional circumstances having been shown, analogous to bail 
pending appeal, when someone is imprisoned after trial and sentence. The advice provided to me was that that 
was appropriate because of the exceptional nature of these particular individuals. The counterargument might of 
course be that the court would be well aware of the exceptional nature of these individuals. But given that 
Parliament recognises the exceptional nature of these individuals and that their circumstances for bail could be 
more analogous to a person in prison awaiting appeal than to a person who had simply been charged and was 
awaiting trial, the determination was made to have that slightly elevated standard with these particular 
individuals. I hope that addresses the two fundamental matters that were raised around this bill. I again thank 
members. As I say, these are matters that should be —  

Mr J.R. Quigley: May I raise a couple of things by way of interjection? 

Mr C.C. PORTER: Of course. 

Mr J.R. Quigley: It may obviate the need to go into consideration in detail. The first matter relates to clause 6. 
Under that clause the Director of Public Prosecutions can apply for a summons or warrant. Under the legislation 
the Attorney General, uniquely, has all the powers of the DPP. I am trying to follow the reasoning. I know that is 
in the existing legislation passed by the previous government. Under what circumstances would the 
Attorney General envisage an Attorney General, who is subject to political pressure—I am not saying the 
Attorney General would bend to political pressure, but political pressure might be applied—might intervene? 

Mr C.C. PORTER: I think the reason that was placed there under the previous government was for precisely 
that scenario the member raises. The DPP in these matters might make a determination that a summons is not 
warranted and, in an absolutely extraordinary circumstance, an Attorney General might take a differing view and 
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apply for the summons. That is not dissimilar to the now somewhat old-fashioned and almost completely 
eradicated ability of an Attorney General to commence a prosecution. That has now all but been extinguished 
from the law. This harks back to that principle. From my perspective as an Attorney General, circumstances that 
might arise under which I would go against the prevailing view of a DPP and issue a summons off my own bat 
would have to be absolutely remarkable.  

Mr J.R. Quigley: I appreciate that with the current Attorney General. It was years ago that we did away with the 
Attorney General being responsible for indictments —  

Mr C.C. PORTER: There were two points of view when a raft of legislative changes occurred over six or eight 
years, which eradicated, in all practical terms, the Attorney General’s ability to commence a prosecution. 
Alternative views were put: one was that it is much better to have the executive government completely out of 
that very discretionary decision and limit the Attorney General to the ability to direct on matters of policy 
through the Director of Public Prosecutions Act. The other point of view—there is some validity to it—is that in 
certain extraordinary and rare circumstances it may be that the public simply will, in an overwhelming 
majoritarian way, want to commence a prosecution, and it should remain within the power of the public through 
their elected representative to have such a prosecution commence. It has often been the case in the past that those 
types of prosecutions centred around the Oz trial–type matters of indecency and matters of that type, which I 
think any Attorney General would be unwise to commence. Nevertheless that is an example of circumstances in 
which that has arisen. I am more of the view that those issues should be left entirely to the DPP. However, I have 
not made any change to this legislation in recognition of the fact the previous government took a view that 
perhaps that safety valve should remain in legislation of this type that deals with these types of offenders, given 
the degree of public angst that arises from them.  

Mr J.R. Quigley: It is inconsistent with the legislative changes that date back to the early 1980s.  

Mr C.C. PORTER: Absolutely. It revives a power of the Attorney General that used to exist more at large, at 
least with respect to a wider field of potential individuals who could be prosecuted, and limits it to one tiny 
subset of the criminal population. That is a reflection that the community has an elevated view of the seriousness 
of dangerous sex offenders as opposed to all other offenders.  

Mr J.R. Quigley: A previous Attorney General signed a nolle prosequi, as it was then, to discontinue a 
prosecution, which caused the concern.  

Mr C.C. PORTER: These changes and amendments come in advance of a more thoroughgoing review of this 
act, which is on foot. I expect to be able to progress that very shortly. These amendments have been done on an 
urgent basis because of the peculiar circumstances. The issue the member raised is worthy of further 
consideration. I do not know whether it is one of the matters being considered, but I will make sure that it is.  

Mr J.R. Quigley: One of the other questions is the difference between the summons and the warrant process. 
Under the proposed amendments to section — 

The ACTING SPEAKER (Mr P.B. Watson): Member, when you want to speak, can you seek the call?  

Mr J.R. Quigley: The Attorney General was receiving it as an interjection, if that is acceptable. 

Mr C.C. PORTER: Happily.  

Mr J.R. Quigley: I will take the Attorney General to clause 7 which amends section 21. The magistrate may 
only issue a summons instead of a warrant, under proposed section 21(4)(a), if justified by the existence of 
exceptional circumstances or, under (b), the applicant—a police officer—consents to the issue of a summons. 
Why is it that exceptional circumstances are required there? I think it is the converse exceptional circumstance; it 
has to be exceptional that we are not going to arrest a person.  

Mr C.C. PORTER: That is right. The summons process is slower, if we like; the warrant process is faster in 
having someone retained in custody. It is placing an onus on the magistrate to choose the slower process only if 
there is very good reason for choosing the slower process. In effect it is saying to a magistrate that if the slower 
process is chosen, be absolutely careful and make sure there are not all of the usual “expected” underlying risks. 
What is exceptional in these circumstances is a lower level of risk and what is considered to be normal is the 
higher level of risk. That is the way I understand the drafters have undertaken that task.  

Mr J.R. Quigley: Thank you.  

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 
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Third Reading 

MR C.C. PORTER (Bateman — Attorney General) [1.46 pm]: I move — 

That the bill be now read a third time.  

MR J.R. QUIGLEY (Mindarie) [1.46 pm]: We reiterate there has been concern around Australia about this 
type of legislation. These concerns were addressed in debate by the honourable member for Rockingham and it 
was conceded or recognised by the Attorney General that it is very unusual for a member of the legal profession 
or anybody else to be standing in this Parliament justifying the continuing of incarceration following the serving 
of a finite term. However, when I was in government, I voted for it and I vote for it again: In fact, we will all 
vote for it. The types of serious sexual crimes covered by this legislation are not like murder, which often 
involves a one-off event, be it greed in a bank robbery or something else. That person has committed a very 
serious crime; the most serious crime on the criminal calendar. Offending of a sexual nature is driven by an 
aberrant personality. The mere infliction of punishment does not address the underlying cause of why the person 
is offending. As a community we try to address that underlying cause through treatment programs within the 
prison system. On this side of the house we join the government in recognising that in some cases these 
programs have limited effect upon the person to regulate their own life and live their own life in a law-abiding 
way. This requires the Parliaments of Australia to intervene to protect prospective victims who, in many, many 
cases, are children. I know quite intimately a child who was the victim of this sort of behaviour nearly 10 years 
ago. It has had an ongoing effect on the child’s life. One wonders whether the child is ever going to recover from 
it because it has caused such psychological damage to the young woman concerned. Often it is young people 
who are the subject of this sort of offending. As a community, we cannot allow our young people to be exposed 
to that type of offence without Parliament and the community taking every step we can to protect their young 
and precious lives. It is always with some hesitation that we vote for legislation that incarcerates someone 
beyond his prescribed term of imprisonment. However, as the Attorney General has pointed out, in nearly 
50 per cent of the cases, an ongoing supervision order is imposed on those types of offenders when they are 
released into the community.  

The case of Mr McGarry is infamous. He was subject to some 32 orders under his strict supervision order, and it 
was said that he broke them, I think, by visiting a shopping centre where other young people were present. I 
believe that his excuse for visiting the shopping centre on that occasion—I might be wrong—was that he was 
visiting his own child, but there were other children in the vicinity, and his presence among other children is 
intolerable for parents. In those types of cases, the offending appears to be benign on one level. However, as the 
Attorney General said, although the action of an offender who goes to a drive-through bay of a takeaway fast 
food outlet might seem benign because the young women are on the other side of the glass window and the 
offender is seated in his car, how can Parliament decide whether that is of no concern? We are not in a 
position to deal with each individual circumstance. Therefore, the provision or enactment of making it an offence 
to break the strict orders seems sensible because that provides a quick and efficient way of bringing the offender 
before a court to let the court decide the seriousness of the conduct and whether it merits a further term of 
imprisonment. The opposition supports this legislation, and we have supported it on the basis that it is 
urgent legislation. We understand that there are offenders in the system who are approaching the end of 
their finite terms. This Parliament should not dillydally. It should pass this legislation, and therefore we support 
it. 

MR M. McGOWAN (Rockingham) [1.52 pm]: The debate on the Dangerous Sexual Offenders Amendment 
Bill 2011 is an example of how the government and opposition can work together to quickly resolve an issue. It 
appears that in the course of probably one and a half hours of debate in total in this chamber we will have 
resolved this issue. I want to put on the record that I regard this legislation as quite extreme. However, it is 
extreme but necessary considering the circumstances it tries to deal with. I would not like to see this legislation 
used as a template for other legislation. Sexual offences are extremely serious offences, but they are not the most 
serious offences; other offences are more serious. The shadow Attorney General pointed out that the other more 
serious offences are not part of an offending pattern. Some 80 per cent of murders are committed by family 
members. They are often crimes of passion and opportunity that would not arise in other circumstances. When 
those types of cases are dealt with, the expectation in virtually every case is that the person will not reoffend. In 
the case of sexual offences, I believe that the offenders have an illness. There is something in their head that is 
either inherent or was a result of something that happened to them when they were a child that makes them do 
things that are abhorrent. They may even regard their own actions as abhorrent but be unable to control them. 
Having said that, when there is a reasonable and substantial concern that an offender will reoffend and commit 
that type of offence again, we need to ensure that we prevent it from happening. That is what this legislation is 
about.  

I would not like to see this legislation used as a template for other legislation or to see the good relationship that 
has existed between the government and the opposition when debating this legislation to be used as an 
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opportunity to introduce extreme and unnecessary legislation. We have had some robust debates about the 
naming and shaming of juveniles and about the stop-and-search laws. There is a significant difference of opinion 
between the Labor Party and the Liberal Party on those issues. In this case, the original legislation was passed by 
a Labor government and supported by the then opposition. The amendments to the Dangerous Sexual Offenders 
Act 2006 have been passed by a Liberal government and the amendments to the bill, as minor as they may be, 
were also passed by the Liberal government and supported by the opposition. However, that does not give the 
government carte blanche to introduce other legislation of this type. I was heartened when I heard the Attorney 
General describe as extreme legislation that keeps a person incarcerated when the term of the offender’s 
imprisonment for the original offence has expired. That is extreme. We must recognise that it is extreme and not 
believe that we should treat it lightly or regard it as the way we should conduct ourselves in the future on other 
matters or for other legislation. The opposition has been supportive of the bill. The Attorney General will want to 
wrap up his remarks before question time, and I am sure that he will return in time to do so. 

DR J.M. WOOLLARD (Alfred Cove) [1.56 pm]: I thank the Attorney General for the briefing that he 
organised on the Dangerous Sexual Offenders Amendment Bill 2011. I am also very pleased that this bill is 
being passed with unanimous support. It is a very serious issue and I believe that the bill’s progress through this 
house shows that the whole Parliament can work together. I congratulate the Attorney General on bringing this 
bill to the house and getting it passed so quickly. 

MR C.C. PORTER (Bateman — Attorney General) [1.57 pm] — in reply: I thank all members for their 
intelligent and succinct contributions. Firstly, I express a note of gratitude to the officers of the Director of 
Public Prosecutions and the Department of the Attorney General in my own office, who worked on this 
legislation so that it could be available in a timely fashion. Secondly, having noted the very strong—some might 
say extreme—nature of the legislation, I point out that the public has demanded a response in this area. In my 
view, I do not believe that the public is suffering from moral panic. The risk is real and needs to be managed. 
Perhaps one of the merits of this legislation is that, as well as managing the risk, it ensures that dangerous repeat 
sex offenders are treated differently from all other sex offenders. Had this problem gone on and on and not been 
dealt with by this legislation, the end effect would have been to treat all people who commit sexual offences, 
which are serious offences but are not the most serious offences in the criminal hierarchy, in a very elevated 
fashion. They would have been treated the same across the board rather than there being a delineation between 
those who have all the apparent manifestations of modern sociopaths and those who do not. This legislation does 
that. I thank members opposite for their contributions. 

Question put and passed. 

Bill read a third time and passed. 
 


